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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeals of )
DONALD S. AND MAXI NE CHUCK ;

For Appellants: Fernando A Jimenez
Certified Public Accountant

For Respondent: Jon Jensen
Counsel

OPI NI ON

These appeal s are nade pursuant to section
18593 of the Revenue and Taxation Code fromthe action
of the Franchise Tax Board on the protestof Donald S.
and Maxi ne Chuck against proposed assessnents of addi -
tional personal incone tax in the amounts of $554.64 and
$2,340.42 for the years 1976 and 1977, respectively.
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Appeal s of Donald S. and Maxi ne Chuck

During the years in issue, appellants were
enmpl oyed by El mno Crop Supply, Inc. (hereinafter
referred to as "El Camno"). E1 Camino is apparent|
engaged in the distribution and application of fertil-
lzer.  In 1976, appellants received fromEl Cam no
sal aries aggregatln%j $63,600; their conbined salaries
totaled $73,600 in 1977. In addition to their enploynent
by El Camno, appellants al so owned and operated the
Doubl e C Ranch in oakdale, California. Double Cs opera-
tions resulted in reported | osses of $47,329 in 1976 and
$80,553 I n 1977. Those |osses were reported as net farm
| osses by appellants on their joint California personal
Incone tax returns. In conputing their taxable incone
for each of the appeals years, appellants deducted their
net farmlosses fromtheir salaries and other income.
Appel lants did not, however, report any portion of their
net farmlosses as itens of tax preference income.

Upon exam nation of appellants' returns,
respondent determned that the salaries they received
fromEl Camno did not constitute income fromthe trade
or business of farmng for purposes of conmputing their
"net farmloss" tax preference income. Respondent con-
cluded that the anounts of net farm]loss in excess of
$15,000 ($32,329 in 1976 and $65,553 in 1977) were
reportable as itens of tax preference income and issued
the subject proposed assessments based on the resultant
I ncrease ia appellants' tax liability. A?pellants pr o-
tested respondent's action, asserting that the salary
i ncone received fromE Camno constituted income from
the trade or business of farmng, which conpletely offset
the farmlosses incurred by the Double C Ranch. Appel -
| ants' -argument apparently was, and remmins, based upon
the theory that their salaries were derived froma
corporation engaged in the business of farmng. After
consi deration of appellants' position, respondent
affirmed the subject proposed assessments, thereby
resulting in these appeals.

_ The sole issue presented for our determnation
I s whether the salary incone received by appellants from
El Camno constituted income fromthe trade or business
of farmng for purposes of conputing the amount of appel-
lants' "net farmloss" tax preference incone.

~ Revenue and Taxation Code section 17063,/
subdivision (i), as it existed for the years in

1/ Hereinafter, all references are to the Revenue and
Taxation Code, unless otherw se indicated.
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i ssue, 2/ included as an item of tax preference in-
come "[tlhe amount of net farmloss in excess of fifteen
t housand dol lars ($15,000) which is deducted from nonfarm
Eg%%ge%' The term"farmnet 1 0ss" is defined by section

.7 as:

.« . « the amount by which the deductions
allowed by this part which arc directly con-
nected with the carrying on of the trade or
busi ness of farmng, exceed the gross_incone .
dgalg%d fromsuch trade or business. (ENphasis
added.

_ Appel l ants argue that the income-in issue is
income fromthe trade or business of farnming because

It was earned bg t hem as enPonees of a corporation in-
volved in that business. After a careful review of the
record on appeal, and for the specific reasons set forth
bel ow, however, we conclude that repondent BroperIY
determ ned that the salary income received by appellants
as enpl oyees of El Camino did not constitute income from
the trade or business of farmng for purposes of deter-.
mning their "net farmloss" tax preference incone.

_ Former section 17063, subdivision (jR, was
intended to replace former section 18220. Wile it
changed the method of deterring tax notivated fsrmloss
operations, the focus of the new section, i.e., "farm
net loss", remained the sane as that of the section it
replaced. Except for certain provisions not in issue
here, section 17064.7 defines "farmnet loss" in a
manner identical to that of forner section 18220, sub-
d|V|S|87 (e). Pursuant to respondent's regulation
19253,=/ the regulations adopted pursuant to

2/ AB 93 (Stats. 1979, Ch. 1168), operative for taxable
years beginning on or after January 1, 1979, rewote
subdi vi si on (|? of section 17063 as subdivision (h) and
i ncreased the excluded anounts thereunder.

3/ In pertinent part, this regulation provides as
follows:

In the absence of regulations of the
Franchi se Tax Board and unl ess otherw se
specifically ?rOV|ded, I n cases where the Per-
sonal Income Tax Law conforns to the Interna
Revenue Code, regulations under the Interna

Revenue Code shall, insofar as possible,
govern the interpretation of conformng state
Statutes . ...
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Internal Revenue Code section 1251 (after which forner
section 18220 was patterned) governed the interpretation
of the term"farmnet |oss" under former section 18220,
subdivision (e). Gven the successor relationship

bet ween section 17064.7 and former section 18220,
subdivision (e), the Treasury regulations enacted
pursuant to section 1251 of the Internal Revenue Code
are applicable for purposes of |nterpret|n% the term
"farmnet |oss" as It appears in section 17064.7.

Treasury Regulation § 1.1251-3(b) defines
"farmnet loss" as follows:

(b) . . . The term"farmnet [o0ss" neans
t he amount by which--

(i) The deductions allowed or allowable
for the taxable year by chapter 1 of subtitle
A of the Code which are directly connected
with the carrying on of the trade or business
of farm ng, exceed

(ii) The gross incone derived from such
trade or business. (Enphasis added.)

Treasury Regulation § 1.1251-3(e)(l) defines the term
"trade or business of farmng" as follows:

. . . For purposes of section 1251, the
term "trade or business of farm ng" includes
any trade or business with respect to which
t he taxpayer may conpute gross inconme under
§ 1.61-4, expenses under § 1.162-12, make an
el ection under section 175, 180, or 182, or
use an inventory nmethod referred to in § 1.471-6.
Such term does not jnclude_any activity not
engaged in for profit within the meaninhg of
section 183 and § 1.183-2.

According to the above, any taxpayer that may
conpute gross income under Treasury Regulation § 1.61-4
Is engaged in the trade or business of farmng. Trea-
sury Regulation § 1.61-4 is identical to respondent's
former regulation 17071(d). The latter, operative for
the years in issue, designated as "farmers," "[a]ll
i ndividual s, partnerships, or corporations that culti-
vate, operate, or manage farns for gain or profit,
ei ther as owners or tenants . .. ." Simlarly, respon-
dent's requlation 17224(c) provides that "[a] taxpayer
I's engaged in the business of farmng if he cultivates,
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operates, or manages a farmfor gain or profit, either
asowner or tenant."” Under neither regulation is an
enpl oyee of a corporation engaged in the business of
farmng defined as either a "farner" or as a "taxpayer
engaged in the business of farmng." Finally, federa
Revenue Rulings interpreting Treasury Regul ation

§ 1.175-3 (the substantive federal equivalent to
respondent®s regulation 17224(c)) have determ ned that
wages paid farmenployees and fees paid to providers of
customary farm services are to be excluded fromth'e
definition of gross incone fron1farn1n?. (See Rev,_Rul
65-280, 1965-2 Cum Bull. 433; Rev. Rul. 77-105, 1977-1
Cum Bull. 374.)

For the reasons set forth above, we conclude
t hat apPeIIants' contention that the salary incone re-
ceived fromEl Camno constituted incone fromthe trade
or business of farmng for purposes of conputing their
"net farmloss" tax preference income is untenable.
Accordingly, respondent's action.in this matter will
be sustal ned.
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ORDER

Pursuant to the views expressed in the opiniou
of the board on file in this proceeding, and good cause
appearing therefor,

| T IS HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of Donald S. and Maxine Chuck agai nst proposed
assessments of additional personal income tax in the
amounts of $554.64 and $2,340.42 for the years 1976 and
1977, be'and the same is hereby sustained.

Done at Sacranento, California, this 27th day
of Cctober , 1981, by the State Board of Equalization,
with Board Members Mr. Dronenburg, Mr. Bennett, and
Mr. Nevins present.

Ernest J. Dronenburg, Jr. , Chai r man
WIlliam M Bennett , Menber
Richard Nevins , Menber

, Menber

,  Menber
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